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The Center for Social Gerontology

The Center for Social Gerontology, Inc. (TCSG), is a non-profit research, training and social policy
organization dedicated to promoting the individual autonomy of older persons and advancing their well-being
in society.

TCSG’s mission is to help society adapt to the dramatic increase in the numbers of old and very old, and to
insure that older persons at all socio-economic and health levels are able to meet their needs and use their talents
and abilities in a changing society.

Introduction

While Older Americans Act (OAA) programs and services are open to all older adults age 60 and over,
the Act contains numerous requirements that limited program and service resources be targeted specifically
to older adults with the greatest economic or social need.! Throughout the OAA’s history, Congress has
added clarification on groups of older persons to be particularly targeted. Beyond the Act’s general targeting
requirements, there are special provisions regarding legal assistance that place even greater emphasis on targeting
legal services. However, while the OAA mandates targeting to those in greatest need, it also clearly prohibits the
use of means testing to determine who is eligible to receive legal services, creating a challenge for state and area
agencies as well as legal providers.

This Issue Brief first describes the general targeting provisions in the OAA, and then examines additional
requirements specific to legal services. It explores the challenge of how to effectively target limited legal resources
to those in economic or social need if legal providers cannot say 70 to serving individuals based on income and
assets. It concludes with guidance on approaches for fulfilling the OAA’s targeting requirements while adhering
to the means testing prohibition. The Issue Brief is adapted from The Center for Social Gerontology’s Best
Practice Notes: Targeting Older Americans Act Services Without Means Iesting: Meeting the Challenge.”

General Targeting Requirements in the Older Americans Act

The original purpose of the OAA in 1965 was to test ways to address the needs of a// older persons. However,
over the past 50 years, Congress has increasingly directed that limited OAA resources be targeted to older adults
with the greatest social or economic need. This has included more fully identifying an increasing number of
specific groups to receive particular attention in targeting efforts; for example, low-income minority individuals
and those with limited English proficiency.

The OAA defines greatest economic and social needs as:

The term “greatest economic need” means the need resulting from an income level at or below

the poverty line. The term “greatest social need” means the need caused by non-economic factors,
which include: (a) physical and mental disabilities; (b) language barriers; and (c) cultural, social, or
geographical isolation, including isolation caused by racial or ethnic status, that: (i) restricts the ability

1 See for example, 42 U.S.C. §3025(a)(2)(E).
2 'The Center for Social Gerontology, Inc., Targeting Older Americans Act Services Without Means Testing: Meeting the Challenge, Best
Practice Notes, Vol. 15, Nos. 1 & 2 (July 2013), available at: tcsg.org/bpnotes/july13/july13BPN.pdf.
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of an individual to perform normal daily tasks; or (ii) threatens the capacity of the individual to live
independently.’

The OAA defines “poverty line” as the official poverty line (as defined by the Office of Management and
Budget, and adjusted by the Secretary in accordance with section 673(2) of the Community Services Block
Grant Act (42 U.S.C. 9902(2)).4

In each OAA reauthorization, Congress has provided further guidance and expansion on this targeting
expectation. For example, in 1992, Congress required state agencies on aging to set goals for area agencies
to provide services to low-income minority individuals and provide assurances that they would undertake
specific program and outreach efforts to meet those needs.” In 2000, the reauthorization added focus on older
individuals residing in rural areas. In 2006, Congress added, in a number of places, that state and area agencies
should recognize the language needs of older individuals with limited English proficiency.®

The OAA currently specifies for state and area agencies on aging (AAA) a fairly long list of groups to be
targeted. For example, with regard to outreach in both state and area plans, it requires the plans to provide
assurances that the state/area agencies will use outreach that will identify older persons in particular target groups
and inform them of available services. Area plans for example, must:

(4)(B) provide assurances that the area agency on aging will use outreach efforts that will—
(i) identify individuals eligible for assistance under this Act, with special emphasis on—
(I) older individuals residing in rural areas;

(IT) older individuals with greatest economic need (with particular attention to low-income
minority individuals and older individuals residing in rural areas);

(III) older individuals with greatest social need (with particular attention to low-income minority
individuals and older individuals residing in rural areas);

(IV) older individuals with severe disabilities;
(V) older individuals with limited English proficiency;

(V) older individuals with Alzheimer’s disease and related disorders with neurological and
organic brain dysfunction (and the caretakers of such individuals); and

(VII) older individuals at risk for institutional placement; and
(ii) inform the older individuals referred to in subclauses (I) through (VI) of clause (i), and the care-

takers of such individuals, of the availability of such assistance.”

All levels of the aging network—from the Administrator for Community Living/Assistant Secretary for
Aging to each local provider—must adhere to these targeting requirements. At the federal level for example,
targeting requirements are included in the role of ACL/AoA in providing training and TA to states, AAAs and
providers and in evaluation of programs and services under the Act.®

Greater Targeting Requirements Specific to Legal Services

As noted, the targeting directive for legal assistance is even greater than for other OAA services. This is
because of all the services defined in the Act, only “legal assistance” includes as part of the definition itself, a

42 U.S.C. §3002(23)-(24)(2016).

42 1U.S.C §3002(43)(2016).

Older Americans Act Amendments of 1992, Pub. L. No. 102-375, §305(a)(2)(G)(i-iii) 106 Stat. 1222 (1992)

See for example provisions re Limited English at: 42 U.S.C. §3025(a)(1)(E), §3026(a)(1), §3026(a)(4)(A) (2016).

(42 U.S.C. §3026(a)(4)(B)(2016)). Similar language about State Plans is at 42 U.S.C.§3027(a)(16) 2016, with the exception that
older individuals at risk of institutional placement are not mentioned.

8 42 U.S.C.§3017(a), §3018(a)(1) and (c), (2016).
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directive that services are to go to “older individuals with economic or social needs.” The definition is as follows:
(33) the term “legal assistance”—

(A) means legal advice and representation provided by an attorney to older individuals with
economic or social need:... (emphasis added)’

As further guidance for targeting legal services, since 1992, state agencies are required to include assurances
in their State Plan that area agencies on aging will give priority to legal problem areas of particular significance
to the target populations. The priority issues include: income, health care, long-term care, nutrition,
housing, utilities, protective services, defending older persons against guardianship, abuse, neglect and age
discrimination.!’

The 1991 Senate Committee report explains that the priority list is included: ...in response to concerns that
many area agencies on aging have not established legal assistance programs which include sufficient outreach,
targeting and community education components,... It is the Committee’s expectation that these provisions will
ensure that services are targeted to those in greatest social and economic need."

Requirements to Target vs. Prohibition Against Means Testing

As noted, while targeting is clearly required throughout the OAA, means testing is prohibited. The balance
of targeting services to those in greatest need while avoiding means testing can present a real challenge,
particularly at the local service provider level. Understanding Congress’ prohibition on means testing and the
purposes of targeting can help providers achieve that balance.

“Means testing” is a process of using income and resources to determine eligibility for services. Initially, the
OAA Regulations contained the means testing prohibitions—for OAA services generally'? and for legal services
specifically. For legal services, the regulations state that: “a legal assistance provider may not require an older
person to disclose information about income or resources as a condition for providing legal assistance under this
part.”??

The means testing prohibition can present a particular challenge to providers who also receive funding from
the Legal Services Corporation (LSC). LSC grantees are required to means test. Providers who receive funding
from both LSC and ACL/AoA must be careful to assure their compliance with requirements of both funding
sources.

Cost-Sharing vs. Voluntary Contributions in the 2000 Amendments

The 2000 Amendments brought—for the first time in the OAA—cost-sharing which is a form of means
testing that uses a sliding fee scale linked to an older person’s income. Any type of means testing had been a
source of disagreement in prior reauthorizations. After much debate during the 2000 reauthorization process,
Congress agreed to permit cost sharing for certain OAA services, for example, home and community based
services.

However, for purposes of this discussion, the important point is that while the Act now allows some cost

9 42 USC. §3002(33) (2016) The uniqueness of the targeting requirement in the legal assistance definition is highlighted by
comparing it to the definition of “information and assistance service.” (I&A) Although I&A contains language that it be targeted
to those with greatest social and economic needs and those at risk for institutional placement, it clearly prefaces this by defining
1&A service as one that “serves the entire community of older individuals.” 42 USC §3002(28) (2016). Legal assistance, on the
other hand, is defined as a service to be delivered to elders with economic or social need and does not require serving the entire
community

10 42 U.S.C. §3027(a)(11)(E)(2016).

11 S.Rep No 151, 102d Cong at 91 (1991)

12 45 C.ER. §1321.67 (2012)

13 45 C.ER.§1321.71(d) (2012).
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sharing, it specifically prohibits it to determine eligibility for certain Title III services for which voluntary
contributions are allowed. These include essential services, such as: legal assistance or other consumer protection
services; benefits counseling; ombudsman, abuse prevention, congregate and home delivered meals; and any

services delivered through tribal organizations.'*

It is in the discussion of voluntary contributions that the Act itself now addresses means testing. Voluntary
contributions are only allowed provided there is no coercion' or means test used.'® Further, if a provider
accepts voluntary contributions for legal services, these contributions must be used to augment legal services,
and should not be used for other services or purposes.'”

Asking About Financial Circumstances as Part of Service Delivery

Legal assistance providers often include questions about income and assets as part of their intake process so
that they can appropriately address a client’s legal circumstances or identify benefits for which they could qualify.
So long as this information is not used up front to deny or limit services to the individual, this is appropriate
under the OAA, as OAA regulations specifically state: “A legal assistance provider may ask about a person’s
financial circumstances as part of the process of providing legal advice, counseling, and representation, or for the
purpose of identifying additional resources and benefits for which an older person may be eligible.”'®

Many legal problems cannot be resolved without understanding the client’s income and assets. Further, many
programs ask these questions as part of a “public benefits check-up” with clients to identify whether the client
is eligible for SNAP, Supplemental Security Income (SSI), public housing, Medicaid, and Medicare Savings
Programs."

Guiding Principles for Targeting Services Without Means Testing

As clarified in the OAA, the goal for all entities in the aging network should be to provide legal services to
those individuals with the greatest social and economic need. However, because of the natural tension between
targeting services to those with greatest need while adhering to the means testing prohibition, legal services
programs can effectively target by following these principles:

1. Identify the target population;

Establish the legal issue/case priority;

Provide legal services with cultural sensitivity and effective communications;
Develop strategic outreach and education materials;

Coordinate with other entities in the legal services and aging network; and

AN A

Make legal services accessible and user friendly.
More information on each of these components is below.
1. Identify the target population

Providers have several tools available to help ensure clients in the greatest need of legal services are targeted
for assistance. First, providers, Legal Assistance Developers (LADs), and area agencies on aging (AAAs) can

14 42 U.S.C. §3030c-2(a)(2) and (3) 2016.

15 42 U.S.C. §3030c-2(b)(1), (2016).

16 42 U.S.C. §3030c-2(b)(3) (2016).

17 Specifically, the OAA states: “The area agency on aging shall ensure that each service provider will... use all collected contributions
to expand the service for which the contributions were given and to supplement (not supplant) funds received under this chapter).
42 U.S.C. §3030c-2(b)(4)(E)(2016).

18 45 C.ER. §1321.71(e)(2012).

19 The National Council on Aging’s (NCOA) website, located at benefitscheckup.org, provides an easy way to identify benefits for
clients.

Issue Brief 4


http://www.benefitscheckup.org

jointly establish guidelines for identifying clients in the greatest need in their locality, with a focus on the
populations identified in the OAA. These entities can then work together and use demographic information,
such as census data, to target groups in the state and service area. Since information and assistance networks
(I&Rs) and Aging and Disability Resource Centers (ADRC:s) often serve as the first-line of assistance to many
older adults and caregivers, the data that these programs track and report can be useful in highlighting trends
and emerging legal issues. These targeting guidelines can serve to inform the development of operational
procedures to reach and serve the target populations.

2. Establish legalissue/case priorities

Priority setting is the identification of specific types of life problems that are most critical to target groups
in meeting basic needs, for example, income, shelter, nutrition, and health care. To avoid means testing, but to
also successfully target the populations with the greatest needs, legal providers can prioritize these life challenges
into the types of legal issues they will and will not handle. Legal resources are limited and by setting priorities,
providers can maximize service for target groups and address the most serious needs.

The eleven (11) broad case priorities in the OAA—income, health care, long-term care, nutrition, housing,
utilities, protective services, defense of guardianship, abuse, neglect and age discrimination—are a helpful
starting point for the priority setting process. Also, the conclusions from a state’s “legal needs assessment” can
help clarify the state and area’s legal priorities. A finely honed set of priorities that reflect the most critical needs
of targeted populations can provide a program with a fair and consistent way of accepting the most important
cases and saying “no” without means testing.

Priorities should be revisited as client needs change, and as laws and policies affecting the target populations
change. Further, while priorities should guide intake decisions, they should not be used as rigid rules to turn
clients away. A program should retain flexibility to accept compelling cases for the target client population, even
if a particular case falls outside of the program’s stated priorities.

Important note regarding the role of IIIB providers in guardianship cases: When setting priorities,
remember the OAA provides specific guidance on the role of IIIB legal providers in guardianship cases.”!
The role is to defend an older person against guardianship or to terminate a guardianship. Only in limited
circumstances can the Title IIIB provider represent an older person petitioning for guardianship. Under Title
IIIB, the older adult is the client, and IIIB resources should not be used to represent an individual wishing to
gain guardianship over an older person.

3. Provide legal services with cultural sensitivity and effective communication

Once developed, the identified target groups and case priorities should drive and shape outreach to potential
clients. All outreach efforts should be guided by the overriding principle that legal services are provided with
cultural sensitivity and clear communication.

Legal providers must have the capacity to communicate with individuals who have language barriers or
other communication challenges.” To achieve this, programs can develop a language access plan. A language
access plan should include procedures for assessing language needs, identifying staff language capacity, using
interpreters, training staff, translating client letters and legal documents, conducting outreach to limited English
proficient clients, and continuing to evaluate language access policies and procedures.*

20 “Assessing Legal Needs of Older Persons: A General Primer” and “A Guide to Conducting a Legal Needs Survey” provide detailed
guidance on conducting a legal needs assessment. See The Center for Social Gerontology, Best Practice Notes on Delivery of Legal
Assistance to Older Persons, Vol. 14, Nos. 1&2, March 2005.

21 42 U.S.C. §3030d(a)(6)(B)(2016).

22 Legal Services Corporation Guide to Language Access and Cultural Competency, available at: Isc.gov/grants-grantee-resources/
resources-topic-type/language-access-cultural-sensitivity.

23 1Id.
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Here are several examples of language access plan components:
* Dolicy and Procedures on Providing Services to Limited English Proficient Clients**
*  Step-by-Step Guide to Intake and Case Handling®

*  Poster notifying clients of the right to an interpreter®

Additional guidance on developing language access policies is available through the Legal Services
Corporation.”’

4. Develop strategic outreach, publicity and community education

Frequently, the older adults with the greatest economic and social needs can be the hardest to reach and
serve. Effective legal services outreach should accomplish three goals: education, relationship building, and
empowerment. First, providers should educate older adults about the availability of legal services and the help
they can offer. Next, providers should build relationships—both with older adults themselves, and the trusted
community organizations already linked up with older adults. These trusted organizations are key for issue-
spotting and can help provide “warm handoffs” to connect the older adult to the legal services organization.
Finally, the outreach should empower the older adult. Whether through community legal education events
that help the older adult recognize their problems as legal problems, targeted materials written at levels
understandable by audiences, or other strategic means, outreach should empower the older adult to seek
assistance and know that legal services can help them. Here is an example of how legal services programs can
strategically reach a target population: LGBT older adults.”®

How Legal Services Can Strategically Reach a Target Population: LGBT Older Adults

First, the program can build a relationship with LGBT centers and faith-based groups that serve LGBT
older adults. Many LGBT centers have senior groups that would welcome a legal services program as a
speaker. To educate the target population, a legal services program could offer free legal clinics for LGBT
older adults on specific topics, such as advance planning documents, and collocate the clinic at LGBT centers
on an ongoing basis. Legal services programs could advertise their services in a local LGBT publication,
especially one that might be read by an older audience. Finally, to empower LGBT older adults to seek
assistance, all outreach materials should specifically name issues facing LGBT older adults as issues the legal
services organization works on. This specificity helps create an environment that welcomes LGBT older
adults to seek services, even before the intake process.

5. Coordinate with legal services and the aging network

The OAA requires each legal program coordinate its services with local LSC programs, and with the
private bar. Although the LSC Act requires programs use means testing, and the OAA explicitly prohibits
means testing, the difference in eligibility processes heightens the need for Title IIIB legal services and LSC

programs to coordinate. When Title IIIB and LSC providers share information about case priorities, they can set

24 Legal Aid Foundation of Los Angeles Policy and Procedures on Providing Services to Limited English Proficient Clients, available

at: Isc.gov/sites/default/files/attach/resources/LanguageAccess-LegalServicesofNorthernCalifornia-ProcedureManual.pdf
25 Neighborhood Legal Services of Los Angeles County Language Access Policy, available at: Isc.gov/sites/default/files/attach/

resources/LanguageAccess-NeighborhoodLegalServicesofLACounty-LEPPolicy.pdf.

26 Massachusetts Law Reform Institute, available at: masslegalservices.org/content/your-right-interpreter-poster-editable-version.

27 Legal Services Corporation Guide to Language Access and Cultural Competency, available at: Isc.gov/grants-grantee-resources/

resources-topic-type/language-access-cultural-sensitivity.

28 'This example is adapted from the Justice in Aging issue brief, How Can Legal Services Better Meet the Needs of LGBT Older Adults?
By Denny Chan and Vanessa Barrington, available at: justiceinaging.org/wp-content/uploads/2016/06/How-Can-Legal-Services-

Better-Meet-the-Needs-of-Low-Income-LGBT-Seniors.pdf.
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priorities that complement each other, and coordinate procedures for referrals. For example, most LSC offices
handle public housing, family law and landlord/tenant cases, which are experienced by low-income individuals
regardless of age. A IIIB program would still have the flexibility to represent an older adult with a landlord/
tenant problem, if referred by the LSC office for not meeting eligibility guidelines. Both programs must work
together closely to avoid clients being bounced between programs or falling through the cracks.

In addition to LSC coordination, coordinating with local aging network community-based organizations
(CBOs) is critical for providing holistic assistance to older adults. When legal services programs build
relationships with these CBOs, and communicate with them regularly, the CBOs can issue-spot and refer older
adults from the target populations to legal services, when appropriate. Here are some ways legal services can
work with a CBO to reach the target populations:

* Coordinate with the local Long-Term Care Ombudsman program to reach nursing home residents;

* Train volunteers and staff who deliver meals and other home services on how to recognize priority legal
problems and refer persons with legal needs to the legal provider; and

e Offer a free legal clinic at an LGBT center focusing on issue of specific interest to LGBT older adults.

Providers may also consider creating an Advisory Committee within the aging network to receive input
about the needs, interest, and preferences of the target population. This committee should be diverse and include
representatives of the target population, as well as other service providers and community leaders who serve or
represent targeted groups.

6. Make services accessible and user friendly

Easily accessible services and user friendly offices are essential to targeting and successfully reaching those in
greatest need. Legal providers should periodically assess their offices and operations to see how easily older adults
can access their services.

Accessibility Check: Questions to Ask

e Location and times of operation: Is the office and intake site located within the target client
community?

¢ Home and institutional visits: Does the program make home or institutional visits so that homebound
seniors and those in nursing facilities have access to services?

e User friendly and culturally sensitive offices: Does the staff reflect the racial, ethnic and social
backgrounds of the targeted groups? Does the program inform and educate staff about the
perspectives, beliefs, traditions and customs of the cultures in the area served by the office?

+ Telephone access: Does the provider have a toll-free number to enhance accessibility for clients in
outlying rural areas? Does the provider utilize a relay service to communicate with clients who are
deaf or hard of hearing? Is the phone system equipped to accept emergency messages from clients
when staff are unavailable to answer?

¢ Internet access: Does the program’s website clearly, and prominently, list the e-mail address, intake
hours, directions and program priorities? As increasing numbers of older adults use Facebook to
communicate, does the program have a Facebook account that it uses to help older adults access
services?

Issue Brief 7



Evaluating Targeting and Outreach Efforts

To assess the success of their outreach, programs can employ a range of methods to evaluate their targeting
efforts. For example, legal services providers can seek regular feedback from clients through targeted surveys and
documenting informal feedback. Programs can also use the data they collect on clients served, and regularly
review that data to determine whether target populations are receiving needed services. Finally, coordinating
with legal and aging partners, perhaps through an Advisory Committee or other established coordination
infrastructure, can provide critical information to determine whether the legal and aging network as a whole is
reaching the targeted population.

Conclusion

Targeting is critical to the provision of impactful, meaningful legal services. Targeting allows Title IIIB legal
services providers to comply with the OAA’s requirements for targeting older adults, without using means testing
to limit eligibility. Working cooperatively, legal services providers, Legal Assistance Developers, state units on
aging, and AAAs can appropriately target services to ensure that those services reach those older adults with the
greatest social and economic needs.

Further technical assistance is available for attorneys and aging network professionals seeking more
information to help older adults and improve the legal services delivery system. Contact NCLER at
ConsultNCLER@acl.hhs.gov.

This Issue Brief was supported by a contract with the National Center on Law and Elder Rights, contract number
HHSP2332016500764, from the U.S. Administration for Community Living, Department of Health and Human
Services, Washington, D.C. 20201.
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